
NOTICE OF FINAL RULEMAKING 

TITLE 9. HEALTH SERVICES 

CHAPTER 22. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS) 

PREAMBLE 

1. Article, Part, or Section Affected (as applicable) Rulemaking Action: 

R9-22-1101 Amend 

R9-22-1102 Amend 

R9-22-1103 Repeal 

R9-22-1104 Amend 

R9-22-1105 Amend 

R9-22-1106 Amend 

R9-22-1108 Amend 

R9-22-1109 Amend 

R9-22-1110 Amend 

R9-22-1111 Amend 

2. Citations to the agency’s statutory rulemaking authority to include both the authorizing statute (general) 

and the implementing statute (specific): 

Authorizing statute: A.R.S. § 36-2903.01 

Implementing statute: A.R.S. §§ 36-2903.01, 36-2905.04, 36-2912, 36-2918 

3. The effective date of the rules: 

The rules are effective 60 days from filing with the Secretary of State.  

4. Citations to all related notices published in the Register to include the Register as specified in R1-1-

409(A) that pertain to the record of the final rulemaking package: 

Notice of Rulemaking Docket Opening:  17 A.A.R. 1422, July 28, 2011 

Notice of Proposed Rulemaking:   17  A.A.R. 1386, July 28, 2011 

5. The agency’s contact person who can answer questions about the rulemaking: 

Name:  Mariaelena Ugarte 

Address:  AHCCCS 

   Office of Administrative Legal Services 

   701 E. Jefferson, Mail Drop 6200 

   Phoenix, AZ  85034 
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Telephone:  (602) 417-4693 

Fax:   (602) 253-9115 

E-mail:  AHCCCSRules@azahcccs.gov 

Web site:  www.azahcccs.gov 

 

6. An agency’s justification and reason why a rule should be made, amended, repealed or renumbered, to 

include an explanation about the rulemaking: 

The Administration has initiated the following rulemaking regarding Civil Monetary Penalties as result of a 5-

year-rule-review approved by the Governor’s Regulatory Review Council on December 2, 2008.  

The rule describes the process and circumstances under which AHCCCS imposes a penalty, assessment, or a 

penalty and assessment on a person, not only a provider or non-contracting provider.  The rulemaking conforms 

the rule to statutory language which uses “person”. AHCCCS anticipates that these rules will benefit all persons 

and AHCCCS by more clearly describing the process, circumstances, and timelines under which a penalty, 

assessment, or penalty and assessment are determined including more clearly describing the process used all 

persons.  

It is anticipated that other “persons” such as members, fiscal agents, and small businesses, may be affected by this 

rulemaking if they meet the definition of “person” and are involved in a prohibited act. There are currently over 

1M members in the AHCCCS program, 10 Acute Care Contractors, 9 ALTCS Care Contractors and their 

contracted or non-contracted providers in addition to those 54,758 AHCCCS Fee-For-Service (FFS) registered 

providers and non-contracting providers that provide FFS service that could be affected if they are involved in a 

prohibited act.  

7. A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely 

on in its evaluation of or justification for the rule, where the public may obtain or review each study, all 

data underlying each study, and any analysis of each study and other supporting material: 

No study was reviewed during this rulemaking and the agency does not anticipate reviewing any studies. 

8. A showing of good cause why the rulemaking is necessary to promote a statewide interest if the 

rulemaking will diminish a previous grant of authority of a political subdivision of this state: 

Not applicable 

9. A summary of the economic, small business, and consumer impact: 

AHCCCS anticipates that the probable costs and benefits to businesses affected, being the providers of the 

healthcare will be approximately $1M. All providers are required to adhere to AHCCCS regulations and 

conduct their business in an ethical manner and will not have an impact when doing so.  
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10. A description of any changes between the proposed rulemaking, to include supplemental notices, and the 

final rulemaking: 

No additional changes have been made between the proposed rules and the final rules below. The Administration 

made the rules more clear, concise, and understandable by making grammatical, verb tense, punctuation, and 

structural changes throughout the rules. 

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency 

response to the comments: 

 The Administration did not receive any comments regarding the rules. 

12. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any 

specific rule or class of rules. Additionally, an agency subject to Council review under A.R.S. §§ 41-1052 

and 41-1055 shall respond to the following questions: 

a. The rulemaking does not require a general permit because this rulemaking is not intended for facilities, 

activities or practices in a class that are substantially similar in nature and that are issued or granted by an 

agency to a qualified applicant to conduct identified operations or activities if the applicant meets the 

applicable requirements of the general permit, that requires less information than an individual or 

traditional permit, license or authorization and that does not require a public hearing. 

 

b. 42 CFR 1000 through 42 CFR 1008 are applicable to the subject of the rule and the rule is not more 

stringent.  

 

c. A person did not submit an analysis to the agency that compares the rule’s impact of the competitiveness of 

business in this state to the impact on business in other states.  

 

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the 

rule: 

Not applicable 
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14. Whether the rule was previously made, amended or repealed as an emergency rule. If so, cite the notice 

published in the Register as specified in R1-1-409(A). Also, the agency shall state where the text was 

changed between the emergency and the final rulemaking packages: 

No 

15. The full text of the rules follows: 
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TITLE 9. HEALTH SERVICES 

CHAPTER 22. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM 

ADMINISTRATION  

ARTICLE 11. CIVIL MONETARY PENALTIES AND ASSESSMENTS 

Section 

R9-22-1101. Basis for Civil Monetary Penalties and Assessments for Fraudulent Claims; Definitions 

R9-22-1102. Determining the Amount of a Penalty and an Assessment 

R9-22-1103. Determining the Amount of an Assessment Repealed 

R9-22-1104. Mitigating Circumstances 

R9-22-1105. Aggravating Circumstances 

R9-22-1106. Notice of Intent 

R9-22-1108. Request for a Compromise 

R9-22 1109. Failure to Respond to the Notice of Intent 

R9-22-1110. Request for State Fair Hearing 

R9-22-1111. Issues and Burden of Proof 

 5



 

ARTICLE 11. CIVIL MONETARY PENALTIES AND ASSESSMENTS 

R9-22-1101. Basis for Civil Monetary Penalties and Assessments for Fraudulent Claims; Definitions 

A. Scope. This Article applies to a provider or non-contracting provider who meets the conditions under this 

Article and who submits a claim under Medicaid (Title XIX of the Social Security Act), KidsCare (Title XXI of 

the Social Security Act), or the Health Care Group (A.R.S. § 36-2912) prohibited acts as described under A.R.S. 

§ 36-2918(A), and submissions of encounters to the Administration. The Administration considers a person who 

aids and abets a prohibited act affecting any of the AHCCCS programs or Health Care Group to be engaging in 

a prohibited act under A.R.S. § 36-2918(A). 

B. Purpose. This Article describes the circumstances AHCCCS considers and the process that AHCCCS uses to 

determine the amount of a penalty, assessment, or penalty and assessment as required under A.R.S. § 36-2918. 

This Article includes the process and time-frames used by a provider or non-contracting provider person to 

request a State Fair Hearing.  

C. Definitions. The following definitions apply to this Article: 

1. "Assessment" means a monetary amount that does not exceed twice the dollar amount claimed by the 

provider or non-contracting provider person for each service. 

2. "Claim" means a request for payment submitted by a provider or non-contracted provider person for 

payment for a service or line item of service, including a submission of an encounter.  

3. "Day" means calendar day unless otherwise specified. 

4. "File" means the date that AHCCCS receives a written acceptance, request for compromise, request for a 

counter proposal, or a request for a State Fair Hearing as established by a date stamp on the written 

document or other record of receipt. 

5. "Penalty" means a monetary amount, based on the number of items of service claimed or reported, that 

does not exceed two thousand dollars times the number of line items of service.  

6. “Person” means an individual or entity as described under A.R.S. § 1-215. 

6.7. "Reason to know" or "had reason to know" means that a provider or non-contracting provider person, acts 

in deliberate ignorance of the truth or falsity of, or with reckless disregard of the truth or falsity of 

information. No proof of specific intent to defraud is required. 
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R9-22-1102. Determining the Amount of a Penalty and an Assessment 

A. AHCCCS shall determine the amount of a penalty and assessment according to A.R.S. § 36-2918(B) and (C), 

R9-22-1104, and R9-22-1105. 

B. AHCCCS shall include in the amount of the penalty the cost and assessment the cost incurred by AHCCCS for 

conducting the following; 

1. An investigation, 

2. Audit, or 

3. Inquiry. 

R9-22-1103. Determining the Amount of an Assessment Repealed 

A. AHCCCS shall determine the amount of an assessment according to A.R.S. § 36-2918(B) and (C), R9-22-1104, 

and R9-22-1105. 

B. AHCCCS shall include in the amount of the assessment the cost incurred by AHCCCS for conducting the 

following: 

1. An investigation, 

2. Audit, or 

3. Inquiry. 

R9-22-1104. Mitigating Circumstances 

AHCCCS shall consider any of the following to be mitigating circumstances when determining the amount of a 

penalty, assessment, or penalty and assessment. 

1. Nature and circumstances of a claim. The following are mitigating circumstances:  

a. All the services are of the same type,  

b. All the dates of services occurred within six months or less,  

c. The services listed in subsection (1)(b) number of claims submitted is total less than 25, 

d. The nature and circumstances do not indicate a pattern of inappropriate claims for the services, and 

e. The total amount claimed for the services is less than $1,000. 

2. Degree of culpability. The degree of culpability of a provider or non-contracting provider person who 

presents or causes to present a claim is a mitigating circumstance if:  
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a. Each service is the result of an unintentional and unrecognized error in the process that the provider or 

non-contracting provider person followed in presenting or in causing to present the service, 

b. Corrective steps were taken promptly by the provider or non-contracting provider person after the error 

was discovered, and 

c. The provider or non-contracting provider person had a fraud and abuse control plan that was operating 

effectively at the time each claim was presented or caused to be presented. 

3. Financial condition. The financial condition of a provider or non-contracting provider person who presents 

or causes to present a claim is a mitigating circumstance if the imposition of a penalty, assessment, or 

penalty and assessment without reduction jeopardizes the ability of the provider or non-contracting 

provider to continue as a health care provider will render the provider incapable to continue providing 

services. AHCCCS shall consider the resources available to the provider or non-contracting provider 

person when determining the amount of the penalty, assessment, or penalty and assessment. 

4. Other matters as justice may require. AHCCCS shall take into account other circumstances of a mitigating 

nature, if in the interest of justice, the circumstances require a reduction of the penalty, assessment, or 

penalty and assessment. 

R9-22-1105. Aggravating Circumstances 

AHCCCS shall consider any of the following to be aggravating circumstances when determining the amount of a 

penalty, assessment, or penalty and assessment. 

1. Nature and circumstances of each claim. The nature and circumstances of each claim and the circumstances 

under which the claim is presented or caused to be presented are aggravating circumstances if: 

a. A provider or non-contracting provider person has forged, altered, recreated, or destroyed records; 

b. The provider or non-contracting provider person refuses to provide pertinent documentation to 

AHCCCS for a claim or refuses to cooperate with investigators for other than constitutional reasons; 

c. The services are of several types; 

d. All the dates of services did not occur within six months or less; 

e. The services rendered in subsection (1)(d) number of claims submitted is are greater than 25;  

f. The nature and circumstances indicate a pattern of inappropriate claims for the services; and  

g. The total amount claimed for the services is $5,000 or greater. 
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2. Degree of culpability. The degree of culpability of a provider or non-contracting provider person who 

presents or causes to present each claim is an aggravating circumstance if:  

a. The provider or non-contracting provider person knows or had reason to know that each service was 

not provided as claimed,  

b. The provider or non-contracting provider person knows or had reason to know that no payment could 

be made because the provider or non-contracting provider person had been excluded from 

reimbursement by AHCCCS, or 

c. The provider or non-contracting provider person knows or had reason to know that the payment would 

violate the terms of an agreement between the provider or non-contracting provider person and 

AHCCCS system.  

3. Prior offenses. The prior offenses of a provider or non-contracting provider person who presents or causes 

to present each claim are an aggravating circumstance if: 

a. At any time before the submittal of the claim the provider or non-contracting provider person was held 

criminally or civilly liable for any act; or  

b. The provider or non-contracting provider person had received an administrative sanction in connection 

with:  

i. A Medicaid program, 

ii. A Medicare program, or 

iii. Any other public or private program of reimbursement for medical services. 

4. Effect on patient care. The adverse effect on patient care that resulted, or could have resulted, from the 

failure to provide medically necessary care by a person in connection with a claim. of a provider or non-

contracting provider who presents or causes to present a claim to provide medically necessary care. 

5. Other matters as justice may require. AHCCCS shall take into account other circumstances of an 

aggravating nature, if in the interest of justice, the circumstances require an increase of the penalty, 

assessment, or penalty and assessment. 

R9-22-1106. Notice of Intent 

If AHCCCS imposes a penalty, assessment, or a penalty and assessment, AHCCCS shall hand deliver or send by 

certified mail return receipt requested or Federal Express to the provider or non-contracting provider person, a 
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written Notice of Intent to impose a penalty, assessment, or a penalty and assessment. The Notice of Intent shall 

include: 

1. The statutory basis for the penalty, assessment, or the penalty and assessment; 

2. Identification of the state or federal regulation and state or federal law that AHCCCS alleges has been 

violated; 

3. The factual basis for AHCCCS' determination that the penalty, assessment, or the penalty and assessment 

should be imposed;  

4. The amount of the penalty, assessment, or penalty and assessment; 

5. The process for the provider or non-contracting provider person to accept or request a compromise of the 

penalty, assessment, or penalty and assessment; and 

6. The process for requesting a State Fair Hearing. 

R9-22-1108. Request for a Compromise 

A. To request a compromise, the provider or non-contracting provider person shall file a written request with 

AHCCCS within 30 days from the date of receipt of the Notice of Intent. The written request for compromise 

shall contain the provider or non-contracting provider's person’s reasons for the reduction or modification of the 

penalty, assessment, or penalty and assessment. 

B. Within 30 days from the date of receipt of the request for compromise from the provider or non-contracting 

provider person, AHCCCS shall send a Notice of Compromise Decision and accept, deny, or offer that accepts, 

denies, or offers a counter proposal to the provider or non-contracting provider's person’s request for 

compromise. If AHCCCS offers a counter proposal the amount of the counter proposal shall represent the 

penalty, assessment, or penalty and assessment. 

1. If AHCCCS does not withdraw the Notice of Intent under R9-22-1112 or denies the request for 

compromise the original penalty, assessment, or penalty and assessment is upheld. 

2. To dispute the Compromise Decision, the provider or non-contracting provider person shall file a request 

for a State Fair Hearing under R9-22-1110 within 30 days from the date of receipt of the Notice of 

Compromise Decision.  

R9-22-1109. Failure to Respond to the Notice of Intent 
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If a provider or non-contracting provider person fails to respond timely to the Notice of Intent, AHCCCS shall 

uphold the original penalty, assessment, or penalty and assessment.  

R9-22-1110. Request for State Fair Hearing 

A. To request a State Fair Hearing regarding a dispute concerning a penalty, assessment, or penalty and 

assessment, the provider or non-contracting provider person shall file a written request for a State Fair Hearing 

with AHCCCS within 60 days from the date of the receipt of the Notice of Intent under R9-22-1106 or within 

30 days from the date of receipt of the Notice of Compromise Decision under R9-22-1108, if applicable.  

B. AHCCCS shall mail a Notice of Hearing under A.R.S. § 41-1092.05 if AHCCCS receives a timely request for a 

State Fair Hearing from the provider or non-contracting provider person. 

C. AHCCCS shall mail a Director's Decision to the provider or non-contracting provider person no later than 30 

days after the date the Administrative Law Judge sends the decision of the Office of Administrative Hearings 

(OAH) to AHCCCS. 

D. AHCCCS shall accept a written request for withdrawal of a hearing request if the written request for withdrawal 

is received from the provider or non-contracting provider person before AHCCCS mails a Notice of Hearing 

under A.R.S. § 41-1092 et seq. If AHCCCS mailed a Notice of Hearing under A.R.S. § 41-1092 et seq., a 

provider or non-contracting provider person may withdraw the hearing request only by sending a written 

request for withdrawal to OAH. 

R9-22-1111. Issues and Burden of Proof 

A. Preponderance of evidence. In any State Fair Hearing conducted under R9-22-1110, AHCCCS shall prove by a 

preponderance of the evidence that a provider or non-contracting provider person presented or caused to be 

presented each claim in violation of this Article and any aggravating circumstances under R9-22-1105. A 

provider or non-contracting provider person shall bear the burden of producing and proving by a preponderance 

of the evidence any circumstance that would justify reducing the amount of the penalty, assessment, or penalty 

and assessment. 

B. Statistical sampling. 

1. In meeting the burden of proof described in subsection (A), AHCCCS may introduce the results of a 

statistical sampling study as evidence of the number and amount of claims that were presented or caused to 

be presented by the provider or non-contracting provider person. A statistical sampling study constitutes 
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prima facie evidence of the number and amount of claims if based upon an appropriate sampling and 

computed by valid statistical methods.  

2. The burden of proof shall shift to the provider or non-contracting provider person to produce evidence 

reasonably calculated to rebut the findings of the statistical sampling study once AHCCCS has made a 

prima facie case as described in subsection (B)(1). AHCCCS shall be given the opportunity to rebut this 

evidence.  
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